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SYLLABUSBY THE COURT

1. “Wheretheissueon goped fromthearcuit courtisdearly aquesion of law or involving
an interpretation of astatute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal RM. v.

Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

2. “[A]dminidrative agendesperforming quas-judiad functionshave an afirmative duty
to dispose promptly of matters properly submitted.” Syl. Pt. 7, in part, Allen v. Sate Human Rights

Comm’'n, 174 W.Va. 139, 324 S.E.2d 99 (1984).

3. “‘A datute may contain condtitutiona and unconditutiona provisonswhichmay be
perfectly diginct and separable so thet somemay stand and otherswill fdl; andif, when the uncondtitutiondl
portion of thestatuteisrg ected, theremaining portion reflectsthelegidativewill, iscompleteinitsdf, is
capable of being executed independently of the rgected portion, and in dl other respectsisvaid, such
remaining portion will be upheld and sustained.’” Point 6, syllabus, Satev. Heston, 137 W.Va 375[71
S.E.2d 481].” Syl. Pt. 4, Sate ex rel. Sate Building Comm'n v. Bailey, 151 W.Va. 79, 150

S.E.2d 449 (1966).

4. Thestatutory language of West VirginiaCode § 11-10-10(d) (1986) (Repl.V0l.1999),

which permitsan adminigrative body to have ultimate discretionary authority on the criticd issue of abond



or asubgtitute therefor, required to perfect an apped of that adminigtrative body’ sdecisontoacircuit

court, violaestheopen courtsprovison et forthinartticlell1, section 17 of theWest VirginiaConditution.

5. A taxpayer who choosesto proceed under the Satutory dternative for an apped bond
under West VirginiaCode § 11-10-10(d) (1986) (Repl.VV0l.1999), and who otherwise complieswith the
datutory requirementsfor requesting awalver of theappea bond requirement, isentitled to gpply tothe

circuit court for areview of any adverse determination concerning bond waiver.



Albright, Justice:

Appdlant Gary W. Frantz, d/l/aFrantz Lumber Company, Tri-StateLogging, and Tri-
Stael ogging, Inc. (heranafter “ Taxpayer”), chalengesthe July 26, 1999, order of the Circuit Court of
Kanawha County dismissng hisapped from an adminigrativeruling of Appellee Josgph M. Pamer, the
State Tax Commissioner (hereinafter “Tax Commissioner”). Asgroundsfor the appeal, Taxpayer
chdlengestheconditutionality of West VirginiaCode 8 11-10-10(d) (1986) (Repl .V 0l.1999) insofar as
that statutory provision reposes sole discretion in the Tax Commissoner with regard to issuance of a
certification of adequate assets sufficient to secure performancein lieu of the apped bond otherwise
required by thegtatute. Upon careful examination of the satutory provisons, wefind that West Virginia
Code § 11-10-10(d) violates our congtitutional guarantee of open accessto the courts' by omitting any
provisonfor judicid review of the Tax Commissoner’ sdiscretion concerning theissuance of acertificate
of adequate assets. Accordingly, wereverse and remand for further proceedings consstent with this

opinion.

|. Factual and Procedural Background

1See W.Va. Const. art. |11, 817.



In 1990, the Tax Commissioner assessed Taxpayer, aMaryland resdent whoisinthe
timber business, for certain unpaid business and occupation,? severance, and franchisetaxes covering the
period of 1986 through 1989. Theamount of the assessment was $17,362.23 with additionsof $4,338,78
andinterest of $2,636.83for atotal amount owing of $24,337.84. Taxpayer timely filed apetition seeking
aressesamant of thetaxesand an adminidrative hearingwasheld on August 20, 1991. Theruling reaive
tothisadministrative proceeding wasissued on August 26, 1998--morethan sevenyearsafter thehearing.®
Inissuingitsruling, the Tax Commissoner affirmed the tax ligbilitiesassessed but waived infull dl the

additions to the tax including the interest figure.

On October 22, 1998, Taxpayer timely filed an gpped from the Tax Commissioner’s
decision in accordance with the provisions of West VirginiaCode § 11-10-10. Aspart of the provisions
governing theagpped, Taxpayer wasrequired within ninety daysof thefiling of thepetitiontofileacashor
corporate surety bond or, dternatively, to seek aceartificate from the Tax Commissoner digpensng with

such bonds based on sufficient proof of assets. SeeW.Va. Code 8§ 11-10-10(d). While Taxpayer

“The business and occupation tax was repealed in 1989 with regard to timbering. SeeW.Va
Code § 11-13-2a(1985) (repealed by 1989 W.Va. Acts, 1% Ex. Sess., ch.2).

Inexplandion, the Tax Commissioner suggested that Taxpayer’ srecuest to submit documentation
insupport of hispogtion following the adminigtrative hearing may have contributed to the delayed ruling.

“Apped staken from administrativetax decis onsare required to befiled within Sixty daysof sarvice
of the ruling upon the taxpayer. See W.Va. Code § 11-10-10(a).
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undertook effortsto obtain acorporate surety bond,”the surety company contacted was unwilling toissue
abond based on thefact that Taxpayer’ sbusnessrecordsfor the relevant time period had been destroyed

due to the flooding of his Maryland residence in 1995.

Following the passage of the ninety-day period for filing the appeal bond, the Tax
Commissioner filed amotion to dismiss’ the apped, citing lack of jurisdiction for Taxpayer’ sfailureto
obtaintherequisiteapped bond.” On April 15, 1999, Taxpayer filed amotion for leaveto proceed without
bond or dternatively, with areduced bond. Asexhibitsto thismotion, Taxpayer filed an affidavit setting
forthin detall hisunsuccessful effortsregarding securing asurety bond, aswdl asafinancid statement
offered to demonstrate the availability of personal assets sufficient to cover the amount of the tax
assessment. Thecircuit court, upon its consideration of thevariousfilingsof the parties, ruled that
Taxpayer sfaluretofilean gpped bondwithinthegatutory requirementsof West VirginiaCode 8 11-10-
10(d) prevented it from hearing the gpped onjurisdictiond grounds. Seeking to obtainan apped onthe

merits of his case, Taxpayer asks this Court to reverse the lower court’ s ruling.

°According to the affidavit of Gary W. Frantz, he contacted BGS& G Company who in turn
contacted Travelers Casualty and Surety Company with reference to obtaining a surety bond.

°According to the certificate of service, the Tax Commissioner sarved themotionto dismisson
Taxpayer onMarch 30,1999. Themoation, however, wasnot entered into the Kanawha County Circuit
Court’sfile until July 26, 1999--the same date the circuit court’s ruling was entered.

‘Initsresponseto the petition for gppedl filed on December 21, 1998, the Tax Commissioner
rased asan affirmative defense the resullting lack of jurisdiction inthe event Taxpayer faled totimdy file
an appeal bond as required by West Virginia Code 8§ 11-10-10(d).
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[I. Standard of Review
Our review of thismeatter isde novo cons stent with our holding in syllabus point one of
Chrystal RM. v. Charlie A.L., 194 W.Va 138, 459 S.E.2d 415 (1995), that “[w]here theissue on
gpped fromthedircuit courtisdearly aguestion of law or involving aninterpretation of agtatute, we goply
adenovo gandard of review.” Plenary review isrequired in this case asissues of gatutory interpretation

aswell as the constitutionality of West Virginia Code § 11-10-10(d) are presented.

IIl. Discussion

A. Undue Delay
Whilewefind it unnecessary to resolvethis case on grounds of dday, wewish to comment
nonethelesson thelengthy period of timethat ensued between theadminidrative hearing and theissuance
of the Tax Commissioner’ sruling. More than seven years transpired between the August 1991
adminigrativehearing and the Tax Commissoner’ srulinginlate August 1998. Tax dedsonsaregoverned
by the requirement set forthin West Virginia Code 8 11-10-9 (1978) (Repl.V0l.1999) that the tax
commissone’ sdecison*“ shdl” beprovided inwriting “withinaressonabletime’ efter theadminidrative
hearing takesplace. |d. Rather than offering any explanation for the protracted dday thet occurred inthis
cae®the Tax Commissioner choseingtead to criticize Taxpayer for failing to initiate awrit of mandamus

to prompt theissuance of aruling. See, eg., Syl. Pt. 2, in part, Kanawha Valley Trans. Co. v. Public

8See supra note 3.



Serv. Commin, 159 W.Va 88, 219 SE.2d 332 (1975) (“If adecisonisunduly delayed, aproceeding

In mandamus may be instituted to compel adecision. .. ."”).

Among thelist of guarantees st forthinarticle 11, section 17 of our ate condtitutionis
the laudatory mandate thet “justice shall beadminigered without . . . dday.” W.Va Condt. art. 111, 817.
Just ascircuit court judges “ have an affirmative duty to render timely decisions on matters properly
submitted within areasonabletimefollowing their submisson,” Syl. Pt. 1, in part, Sateex rd. Patterson
v. Aldredge, 173W.Va 446, 317 S.E.2d 805 (1984), theobligationto act inatimely fashionissamilarly
Impaosed upon adminidrative bodies, aswe recognizedin syllaous point saven of Allenv. Sate Human
Rights Commission, 174 \W.Va. 139, 324 SE.2d 99 (1984): “[A]dminidrative agencies performing

quas-judiad functions have an affirmative duty to digpose promptly of matters properly submitted.”

Whenalitigant assertscondtitutiond violationspredi cated on decisond dday, theinquiry
becomes one of whether thelitigant can establish that his ability to prepare or defend his case has been
ubstantidly prgudiced asaresult of thedday. SeeAllen, 174W.Va a 157 n. 22, 324 SE.2d a 117
n. 22 (discussng correl ation between adminidrative promptness and procedurd due process); (New York
Sate NOWV. Cuomo, 14 F.Supp.2d 424, 431 (S.D. N.Y . 1998) (holding that adminigtrative delay may
risetolevel of condtitutiond violationif substantive conditutiond rightsareviolated), order vacated on
other grounds, 261 F.3d 156 (2™ Cir. 2001); O’ Keefe v. Murphy, 345 N.E.2d 292, 294 (N.Y .
1976) (“[W]henever adday inanadminigraiveadjudication Sgnificantly or ddiberady interfereswitha
party’ s capacity to prepare or to present his case, the right to due process has been violated”); see
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generally 2 Am.Jur.2d Admin. Law 8 379 (1994). Taxpayer assartsthat, dueto thedecisona delay,
his ability to defend his position with regard to challenging the tax assessment has been prejudiced by the
gdenessof theevidenceand theintervening flood-rd ated destruction of hisbusinessrecords. Rather then
addressing the effects of the delay on Taxpayer’ s apped, the Tax Commissioner observes only that
Taxpayer has benefitted from the delay because he enjoyed the benefits of an interest-free loan of money

otherwise owed.*®

“Timelimitations,” aswerecognizedin Allen, “ arefrequently imposed by the Legidature
in recognition of the need for expeditiousness” 174W.Va at 158,324 SE.2d a 119. Inthiscase, the
withina“reasonabletime’ period prescribed by the Legidaturefor theissuance of tax decisonswas
clearly exceeded by the Tax Commissioner. Wewould be hard pressed to find the existence of good
causewith regard to the seven-year delay between the adminigirative hearing and theissuance of the
decgonaissuehere. Weadmonishthe Tax Commissioner tocomply withthelegidatively-sdlectedtime
period for theissuance of tax decisions. See W.Va Code § 11-10-9. Despitethe availability of
extraordinary rdlief asameans of seeking theissuance of delayed decisons, taxpayers should not haveto

resort to the judicial system to obtain atimely tax ruling.

Becausethis gpped ispredicated onissuesof thelower court’ sjurisdiction, we do not address
the merits of those prejudices Taxpayer asserts with regard to the issue of delay.

The administrative decision provided that no interest accrued for the period covering
goproximatdy Sx monthsafter the hearing to the August 26, 1998, date of the Tax Commissone’ sruling.



B. Constitutional Defects
To determine whether West VirginiaCode 8 11-10-10(d) violatesthe West Virginia
Consgtitution, we examine the pertinent statutory provisions which require as follows:

within ninety dayséfter the petition for gpped isfiled, or sooner if ordered
by thedrcuit court, thetaxpayer dhdl filewith the derk of the drcuit court
acash bond or a corporate surety bond approved by the clerk. The
surety mugt bequdified to do busnessinthisstate. Thesebondsshdl be
conditioned that thetaxpayer shal perform the ordersof the court. The
pendlty of thisbond shall be not lessthan thetotal amount of tax, additions
totax, pendtiesand interest for which the taxpayer wasfound lisblein the
adminigrativedecison of thetax commissioner. Notwithgandingthe
aforegoing and in lieu of such bond, thetax commissioner, in
his discretion upon such terms as he may prescribe, may
upon a sufficient showing by the taxpayer, certify to the
clerk of the circuit court that the assets of the taxpayer
subject to the lien imposed by section twelve of this article,
or other indemnification, are adequate to secure
performance of the orders of the court.

W.Va Code § 11-10-10(d) (emphasissupplied). Taxpayer'schdlengeto thisconditutiona language
aisesfromthelegidaivedecisonto grant the Tax Commissioner soledispostiond authority to dispense
withthebond requirement. Withthisunfettered grant of discretionary power, Taxpayer maintainsthet the
Legidaure hasviolaed our Sate congtitution’ sguarantee of open accessto thecourts. W.Va Cond. art.

11, 817.

Taxpayer assertsthat to repose unchecked power intheadminigrative body thet isaparty
to thetax goped necessarily worksaninjusticein thoseindanceswherethe Tax Commissone’ sdiscretion
Isemployed to deny ataxpayer accessto thejudicid sysem. Furthermore, Taxpayer suggeststhat the

drcuit court, not the Tax Commissioner, should be vested with ultimate authority to modify or waivethe
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bond required for an apped under West VirginiaCode 8§ 11-10-10(d). Weagree. An adverse party

should not “hold the keys to the courthouse.”

Inthe criminal context we have recognized that “[o]nce a person is convicted of a
misdemeanor and sentenced tojail, hemust then post an gpped bond which, if cynicaly manipulated, can
defeat hisgpped.” Champ v. McGee, 165 W.Va 567, 570, 270 S.E.2d 445, 447 (1980). Webdieve
that the case before usimplicatesthe principlerecognized in Champ. \WWhen one party may--by the
unchecked exerciseof discretion--prevent theright tojudicid review belonging to an opposing party, as
Wes VirginiaCode 8 11-10-10(d) currently alows, then theright of open accessto the courts guaranteed

by article I11, section 17 of the West Virginia Constitution has been contravened.

Other courts, inreviewing their respectivetax statutes, have smilarly determined that
statutory provisionswhich deny ataxpayer’ saccessto judicia review areunconstitutional. See, R
Commun., Inc. v. Sharp, 875 SW.2d 314 (Tex. 1994) (finding statutory enactment removing remedy
of prepayment declaratory relief from tax assessment to be uncondtitutiona denid of open courtsmandate
of Texascongtitution); Jensenv. Sate Tax Comm' n, 835 P.2d 965, 968-69 (Utah 1992) (holding that
violation of Utah open courts provison resultswheretaxpayer isunableto deposit full amount of taxes,

Interest, and penalties as required by statute as condition to appeal of tax assessment).

Accordingly, wehold that the satutory language of West VirginiaCode § 11-10-10(d),

which permitsan adminigrative body to have ultimate discretionary authority on the criticd issue of abond
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or asubstitute therefor,™ required to perfect an gpped of that administrative body’ sdecision to acircuit
court, violatestheopen courtsprovison et forthinarticlell1, section 17 of theWest VirginiaConditution.
That ultimate discretionary authority mugt bevestedinthecourts: Determining the sufficiency of an goped

bond or its alternativesis ajudicial function and not an executive function.

Turning now to fashioning thelimited relief requiredin thiscase, we heed thefollowing
axiom of gatutory condruction: “Actsof the Legidaure are dways presumed to be conditutiond, and this
Court will interpret legidaionin any ressonableway which will susainitscondtitutiondity.” Sateexrd.
City of Charleston v. Coghill, 156 W.Va 877, 883, 207 S.E.2d 113, 118 (1973). Equally applicable
IS our recognition that

“[a] statute may contain constitutional and uncongtitutional
provisonswhich may be perfectly disinct and separable sothat somemay

stland and otherswill fdl; and if, when the uncondtitutiond portion of the

datuteisrgected, theremaining portion reflectsthelegidativewill, is

completeinitsalf, iscapableof being executed independently of the

rgjected portion, andin dl other respectsisvalid, such remaining portion

will beupheldand sustained.” Point 6, syllabus, Satev. Heston, 137

W.Va 375[71 S.E.2d 481].

Syl. Pt. 4, Sateexrel. Sate Building Comm'nv. Bailey, 151 W.Va. 79, 150 S.E.2d 449 (1966).
Cognizant of our obligationto repect thelegidativewill and to uphold dl conditutiondly vaid legidative
provisions, we proceed to determine, to the greatest extent possible, the tatutory provisonsthat may be

sudaned, and toidentify, as narrowly as possble, the gpedific language thet fails condtitutiond mugter. See

"™We are unaware of any other statute that reposesinany other administrative body similar
discretion with regard to the requirement of an appeal bond.
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Syl. Pt. 1, inpart, Sateexrel. Appalachian Power Co. v. Gainer, 149 W.Va. 740, 143 S[E.2d 351
(1965) (“In congdering the condtitutiondity of alegidative enactment, courts must exercise duerestraint,
In recognition of the prindple of the sparation of powersin government among thejudicd, legidaiveand

executive branches.”).

We perceiveno problemwith the provisons of West VirginiaCode 811-10-10(d) which
permit the Tax Commissoner to examinewhatever evidencethetaxpayer presentsregarding hissufficaency
of asststo cover theamount of thetax assessment. Smilarly we perceive no problemswith authorizing
the Tax Commissioner to certify that ataxpayer’ s assets are deemed sufficient to permit an gppedl to
proceed without abond or with some other arrangementsin lieu of bond, o asto permit the partiesto

proceed to the appeal by agreement on the issue of abond or other security.

Thelanguagein West VirginiaCode 8§ 11-10-10(d) whichistroublesometo thisCourt is
the statutory clause permitting the Tax Commissioner “in hisdiscretion upon such termsas he
may prescribe’ to grant or withhold gpprova of aTaxpayer’ srequest to substitutetaxpayer’ sproperty
“or other indemnification” for therequired gpped bond, asacondition of Taxpayer prosecuting an goped
of theTax Commissioner’ slevy of taxes, pendtiesandinterest.” W.Va. Code § 11-10-10(d) (emphasis

supplied). Based on our conclusion that the courts, not the Tax Commissioner, must be vested with the

"ANVe seek here to preserve and promote the separation of powers among the three branches of
our state government, by limiting our action as narrowly as possible to the necessities created by the
condtitutiona deficiency identified in West VirginiaCode 811-10-10(d). SeeW.Va Cond. at. V, 81.
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ultimate discretionary authority to fix the terms upon which an gpped bond may be waived or other
property or indemnification substituted for the bond, this broad grant of discretion to the Tax

Commissioner--and the Tax Commissioner a one-does not survive constitutional scrutiny.

Consistent with the position of the Tax Commissioner and the court below, we
acknowledge that this Court has generally viewed compliance with Satutorily-imposed deaedlinesfor the
posting of bondsto prosecute an action or perfect an apped asjurisdictiond in nature. See Sevensv.
Saunders, 159W.Va 179, 220 SE.2d 887 (1975) (affirming dismissa on datute of limitationsgrounds
where cost bond not obtained until after period of repose had run), superseded by statute as stated
in Crawford v. Hatcher, 804 F.Supp. 834 (S.D. W.Va 1992); Gainesv. Hawkins, 153 W.Va.
471, 170 SE.2d 676 (1969) (goplying atutory period for obtaining bond in connection with cvil gopedls);
Scott Coal & CokeRy. Co., 70W.Va. 777, 74 S.E. 992 (1912) (interpreting statutory provision
regarding applicable period for perfecting civil gppeds). None of those casescited by the court bdow in
support of itsruling, however, involve goplication of the datutory provisona issueinthiscaseorrasethe
Issuecentrd tothiscase of aconditutiond chdlengeto the Satutory language vesting in an opposing party--
astate administrative body--thefinal power to approve, modify, or excuse compliancewith abond
requirement. Incassswheredatutory timeperiodsfor initiating litigation wererdied uponto dismisscauses
of action and the gppellate courts subsequently determined that tolling Satutes gpplicable to minorswere
unconstitutional, those cases were remanded despite the statute of limitations problem. Seg, e.g.
Whitlow v. Board of Educ., 190 W.Va. 223, 438 S.E.2d 15 (1993) (remanding case dismissed on

gatuteof limitation groundsafter determining that tolling satutewasuncondtitutional); accord Srahler
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v. S. Luke' sHosp., 706 SW.2d 7 (Mo. 1986); Sax v. Votteler, 648 SW.2d 661 (Tex. 1983). For
ana ogous reasons, our conclusion regarding the unconditutiondity of certain languagefound in West
VirginiaCode 8 11-10-10(d) requiresthat Taxpayer and athersaffected by thislanguage haveameaningful
opportunity to pursuetheir apped sthrough the posting of bond or providing substitute property or

indemnification in a manner consistent with the principles set forth in this opinion.

Accordingly, pending legidative attention to the defect we havefound inWest Virginia
Code 8 11-10-10(d), reposing sole discretiond authority inthe Tax Commissioner regarding bond waiver,
we hold that ataxpayer who choosesto proceed under the statutory aternative for an appeal bond
provided under West VirginiaCode 8 11-10-10(d), and who otherwise complieswith the statutory
requirementsfor requesting awaver of thegpped bond requirement, isentitled to goply tothecircuit court
for areview of any adverse determination conocarmning bond waiver. In congdering such an goplication, the
lower court should congder evidence of Taxpayer' sability to pay thetax assessment and other relevant
factorsthat the Tax Commissioner or Taxpayer wishto addresswith regard to theissue of adequate assets
or other subgtituteindemnification If the circuit court makesadetermination thet the Tax Commissoner
has unreasonably refused to issue acertificate regarding the taxpayer’ s adequacy of assetsor other
proposed subdtituteindemnification, thedrcuit court hasauthority to st thetermsof theapped. Whilethe
ninety-day period prescribed by statute for obtaining an gpped bond or the Satutory dterndiveremains
enforceable, wherealitigant who properly sought awaiver fromthe Tax Commissoner withintheninety-
day satutory period seeksjudicid review of the Tax Commissoner’ sdecison withinthat ninety-day
period, thelower court hasjurisdiction to addresstheissue, and, in due courseto hear aresulting apped.
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Inundertaking to fashion rdief for the Taxpayer aggrieved by thelack of aremedy a lawv
dueto the conditutiona deficiency, wenotethefalure of Taxpayer to goply to the Tax Commissoner for
awaiver of the gpped bond reguirement within the ninety-day period after the gpped wasfiled.® See
W.Va Code§11-10-10(d). Wenotethat while Taxpayer did undertakeeffortswithin thet time period
to obtain abond, hisdifficulty in obtaining abond was atributeble at least indirectly, if not directly, to the
dilatory effortsof the Tax Commissoner to issuetheruling gppeded from.  Basad on our determination
that ultimate discretionary authority concerning the appeal bond or its substitute cannot rest with the
adminigrative body who isaparty to the gppedl, wefind it necessary to alow Taxpayer areasonable
opportunity to perfect hisgpped. Accordingly, we are remanding this metter to the drcuit court with the
following directions. Within the ninety-day period next following theissuance of the mandate herein,
Taxpayer shdl: (1) post the required bond or proposeto Tax Commissioner what property or other
indemnification Taxpayer proposesto subditutefor suchbond, or, (2) falling such agreement, gpply tothe
creuit court bdow for ajudicia determination of wheat property or ather indemnification may lawfully be
subgtituted if Taxpayer and Tax Commissioner do not promptly reach an agreement well before the
expiraion of such ninety-day period. If itisnecessary for thecircuit court tofix thetermsfor substituted
property or other indemnification, thelower court’ s order should be made as soon after the Taxpayer’s
goplicationto thedrcuit court or the expiration of such ninety-day period aspracticable. Thelower court
should congder evidence of Taxpayer’ sahility to pay thetax assessment and other rdevant factorsthat

the Tax Commissioner or Taxpayer wish to adduce with regard to theissue of adequate assetsor other

BTaxpayer cond uded that applying tothe Tax Commissioner for relief fromthebond requirement
would likely be “futile.”
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subdtituteindemnification. Any agreement between Taxpayer and the Tax Commissioner should befiled
withthe Circuit Court within the ninety-day period, and preferably well before. Upon either agreement
between Taxpayer and the Tax Commissoner or an order of thedreuit court in lieu thereof, Taxpayer must
ather comply within ten days of thefiling of the agreement or entry of the drcuit court’ sorder or hisgpped

shall be dismissed.

Accordingly, wehereby reversathedecison of the Circuit Court of KanawhaCounty and

remand this matter for further proceedings consistent with the directives contained in this opinion.

Reversed and Remanded with Directions.
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